MYB 13 – Employees & Independent Contractors KEY
[image: image1.jpg]_—Bps 188,
Eﬂtréi‘)}%ﬁgﬁbhip




Name __________KEY_______________
Section ____________________________
I am starting a small business and plan to have about six employees. From time-to-time, I would like to hire independent contractors to work for me without having to include them on my payroll, especially during busy and lean seasons. I need advice regarding my rights as an employer in hiring and firing employees. Can a small business lay off or fire employees when business gets slow? Can I turn around and advertise the same position for less pay the next week? What should I know about hiring and firing practices? Can I hire employees as independent contractors and not worry about firing them when I don’t need them or can no longer afford them?
It is generally legal to lay off an employee and replace him or her with a lower-paid employee

Exceptions:

· The employee were covered by a union contract

· The employee was covered by an individual employment agreement

California and most other states assume that people are “at will” employees – they can be terminated at any time for almost any reason

Exceptions:

· People with employment contracts 

· People whose companies have given them the impression that they will only be terminated for good cause

It is illegal to fire people because of:

· Civil rights criteria

· Reace

· Religion

· Gender

· Disability

· Age (if over 40)

· Sexual orientation in some states including California

Generalization: most companies can hire people at will and fire them at any time for any legitimate reason

Generalization: The employer has no obligation to tell you what the reason is; fire you for no reason whatsoever; even have you train your replacement before they fire you.
Generalization: Just because the law allows it doesn’t make it a good practice. To hire and retain top notch people you need to assure them that they will be treated fairly. 

How to fire someone:
· Don’t fire them on the spot: review the situation, talk to your attorney, don’t violate the law

· Have a company procedure and follow in consistently

· Give one reason for the termination and stick with it – make sure they understand it
· Let the employee hear the reason and vent frustrations and emotions; hear their complaints and answer their questions honestly

· Fulfill all required paperwork

· Remind them not to disclose trade secrets and invention assignment issues

· Discuss how to handle references

· Give final paycheck on the last day they discharged employee works
· Give other consideration, severance, medical coverage, out-placement services
· Ask for the employee to sign a attorney prepared  “release and waiver  from liability” form and make it a condition of the other consideration, but not the paycheck

· Collect anything the company provided the employee – keys, tools, etc

· Change computer and alarm access codes and permissions

· Have a witness observe these proceedings

· Don’t apologize and limit discussions and explanations

· Give time to gather belongings; monitor but don’t escort them off the premises unless criminal acts are involved; conclude with a handshake

Alternatives and Preparation:

· Offer to let them accept a pay cut

· Have written documents
· Performance reviews & appraisals

· Written warnings

· All correspondence with the employee; particularly related to job performance

· Use a Labor-Relations specialist Attorney -  avert the possibility of a wrongful termination lawsuit

After the Fact:

· Review the job description and you hiring and matching process
· Review the exit procedure

· Review the Performance Review Process

· Keep details confidential and honor the terminated employee’s privacy rights

· Let employees know the person has left the company

· Reassure employees their jobs aren’t in jeopardy

